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The New Target of Anti-Monopoly Law Enforcement - Abuse of IPR

INTELLECTUAL PROPERTY AND COMMERCIAL LAWYERS

Shen Changyu, director of the State Intellectual Property Office (”SIPO”) , recently told the media that
China will better protect intellectual property rights(“IPR”), forming an intellectual property protection sys-
tem including rights authorization, administrative enforcement, judicial protection, arbitration, and industri-
al self-regulation, to provide more powerful legal protection for innovative entities and market players. At
the same time, taking the revision of Patent Law as an opportunity, China will speed up the establishment
of the punitive compensation system for IPR infringements, which will significantly increase the illegal
cost.

Shen Changyu revealed that the next step will be to strengthen the protection of IPR, building an intellectu-
al property protection system, and promote the introduction of Antitrust Guidelines for the Abuse of Intel-
lectual Property Rights as soon as possible.

Some experts expressed that the protection of IPR and the regulation of abuse of IPR run parallel and the
ultimate goal is to encourage innovation and promote competition. However, if IPR holders rely on IPR to
form and maintain their dominant position in the market, and implement monopolistic behaviors to pur-
sue high profits, they will impede technological innovation and technological progress and undermine fair
competition. "The formulation of a professional guideline is of great significance in enhancing the trans-
parency of anti-monopoly law enforcement and guiding enterprise operators to exercise IPR properly.

[1] http://www.legaldaily.com.cn/index/content/2018-04/26/content_7530538.htm
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SAMR: Notice on Continuing to Carry Out a Special Enforcement Action against Anti-Competitive
Conduct by Public Enterprises in 2018

INTELLECTUAL PROPERTY AND COMMERCIAL LAWYERS

The State Administration for Market Regulation (“SAMR”) issued a " Notice on Continuing to Carry Out a
Special Enforcement Action against Anti-Competitive Conduct by Public Enterprises in 2018". It requires
local authorities to incorporate the operators of public service industries into the scope of rectification on
the basis of previous public enterprises rectification, and combine the rectification work with the require-
ments for implementing a fair competition review system; After the revision of the Competition Law, new
situation and new problems faced by the rectification work should be studied thoroughly; in accordance
with the Anti-monopoly Law and related local regulations, anti-competitive conducts of public enterprises
and public service industries shall be investigated and corrected. And the SAMR will continue to carry out
special law enforcement actions during the period from April to November in this year.
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[2] http://home.saic.gov.cn/fldyfbzdjz/gzdt/201804/t20180424 273901 .html
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TME is Facing Abuse of Dominant Position in China Following Complaints from Competitor

ncent Music Entertainment Group (TME) is facing abuse of dominant position in China following com-
laints from competitor NetEase Cloud Music.. NetEase has alleged that Tencent Music charges the com-
pany a higher-than-market rate to license its exclusive music content.

A source said NDRC launched the probe first and SAIC followed soon after, with the latter sending a ques-
tionnaire to Tencent. It is very rare for a company to be investigated by two authorities simultaneously.

The source confirmed the probes were not formal investigations and noted there is no independent data on
Tencent Music’s market share in China. The state-owned Global Times reported that in 2017 Tencent Mu-
sic accounted for around 78% of China’s streaming music market.

Whether a formal investigation will be launched by the new SAMR remains to be seen. The Wall Street
Journal reported this month that Tencent Music is considering an PO in the US later this year with a valua-
tion exceeding USD 25bn.

Both Tencent and NetEase did not respond to requests seeking comment. [3]
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[3] https://app.parr-global.com/intelligence/view/prime-262%7195
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If MOFCOM Approval Is Not Obtained, the Sale of TMC May Be Cancelled

anese conglomerate Toshiba said in a statement today (23 April) that it still aiming to complete the sale
f its memory chip unit. The company issued the statement after media reports claimed that it could cancel
the USD 18.6bn sale of Toshiba Memory Corp (TMC) to a Bain Capital-led consortium if it failed to get
approval from China's Ministry of Commerce (MOFCOM) by 28 May.

A report in Nihon Keizai Shimbun said the company was considering three scenarios, including cancelling
the deal, if the company did not get MOFCOM approval. If MOFCOM approval is obtained by the dead-
line, the deal will move forward as planned and the acquisition process will be accelerated, the Nihon Keiz-
ai report said. If MOFCOM approval is not obtained, Toshiba could revise the sale plan and resubmit the
deal for approval, the report added.

From July, Bain Capital has the right to step away from the USD 18.5bn deal after paying a penalty. How-
ever, if the parties agree on renegotiation, Bain may seek a lower price due to the projected weakness in the
smartphone market. Another point of contention during renegotiation could be the presence of South Ko-
rea's SK Hynix in the consortium, the report said, adding that Bain could be pressured to change the com-
position of the consortium in order to make it easier for the Chinese regulators to approve the deal.

If MOFCOM approval is not obtained, a third option would be to abandon the deal and list TMC to help
secure funds for the unit's capital requirements, the Nihon Keizai report said. The option is now available to
Toshiba as the company's financial position has improved after receiving a JPY 600bn capital injection
from a third-party share placement from overseas investors.

One of the problems with listing is the time frame, the report said, noting that an official from Toshiba has

said that the earliest TMC could be floated would be in 2019, due to examination procedures. [41]

5. BREENERIMEShazamZ S EFRZNEE
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[4] https://app.parr-global.com/intelligence/view/prime-2625374

[5] http://tech.sina.com.cn/it/2018-04-24/doc-ifzqvvsal 992342 .shtml
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Apple’s Shazam Acquisition Sparks EU Antitrust Investigation

azam is a music recognition software that uses a cellphone or computer's microphone to identify music
the surrounding environment and provides a music platform link where the user can hear the song. The
acquisition of Shazam is one of Apple’s largest acquisitions. According to sources, the transaction covered
up to US$400 million.

However, on the morning of April 24, Apple’s acquisition of Shazam faced antitrust investigation from EU.
EU is concerned that Apple will use Shazam’s data to induce consumers to use its own music service--
Apple Music.

EU announced that it will investigate whether Apple will use Shazam to obtain commercially sensitive in-
formation from its music service rivals in an unfair way before September 4th this year. At the same time,
EU will also confirm whether Apple’s removal of Shazam’s service will adversely affect Apple Music’s
competitors.
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German Cartel Regulator Investigated Facebook on Its Data Collection--an Abuse of Dominant Posi-
tion

BONN, Germany (Reuters) - BONN, Germany (Reuters) - Andreas Mundt, president of the Federal Cartel
Office, indicates that Facebook’s data collection may be an abuse of its market dominance.

That the personal data of tens of millions of Facebook users fell into the wrong hands is troubling politi-
cians, but Germany's top competition regulator is questioning the sheer volume of information that the so-
cial network harvests.

Andreas Mundt is awaiting Facebook's response to his findings, published in December, that it abuses its
market dominance by gathering data on people without their proper consent. That includes tracking visitors
to websites with an embedded Facebook 'like' or share button - and pages where it observes people even
though there is no obvious sign the social network is present.

"For Facebook to collect data when I as a user am on Facebook, that's clear. The user knows this and has to
expect it," "What is problematic is the collection of data in places and moments where the user can't realis-
tically expect that data is collected by Facebook." Mundt told Reuters in an interview.

CEO Mark Zuckerberg, in testimony before the U.S. Congress, said Facebook tracked people whether they
have accounts or not.

Mundt's case rests on his analysis that Facebook has a market share of social media in Germany of over 90
percent - he sees its only direct competitor as Google - making it dominant in anti-trust terms and not, as
Facebook argues, merely popular.

"If Facebook has a dominant market position, then the consent that the user gives for his data to be used is
no longer voluntary," "That's because he has no alternative. He has to use Facebook if he wants to use a
social network." said Mundt.

Facebook, which has more than 2 billion users worldwide, describes Mundt's view as "inaccurate" but has
said it will cooperate with the investigation, which would not result in fines but could lead to some practic-

es being banned. [6]

[6] https://www.usnews.com/news/technology/articles/2018-04-23/facebooks-hidden-data-haul-troubles-german-cartel-
regulator
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IMPORTANT INFORMATION

This Newsletter has been prepared for clients and professional associates of Lifang & Partners.
Whilst every effort has been made to ensure accuracy, no responsibility can be accepted for errors
and omissions, however caused. The information contained in this publication should not be relied
on as legal advice and should not be regarded as a substitute for detailed advice in individual cases.

For more information, please visit our website at www.lifanglaw.com. If you have any questions,

please contact us at info@lifanglaw.com or

Beijing Office

Add: 11 Floor, Tower A, Nan Xin Cang International Building, No.A22, Dongsishitiao Street, Dongcheng District,
Beijing, China 100007

Tel: 8610-64096099

Fax: 8610-64096260,64096261

Shanghai Office
Add: Room 2805, China Insurance Building, No.166 Lujiazui East Road, Pudong New Area, Shanghai, China

Tel: 8621-58501696

Fax: 8621-68380006

Guangzhou Office

Add: Room 3806, Building G, G.T.Land Plaza, No. 16, Zhujiang East Road, Zhujiang New Town, Tianhe District,
Guangzhou China

Tel: 8620-85561566, 85561660, 38898535

Fax: 8620-38690070

Wuhan Office

Add: Room 1002, Tower C, Han Street Headquarter International, No.171 Zhongbei Road, Wuchang Dist, Wu-
han, Hubei, China

Tel: 8627-87301677

Fax: 8627-86652877

Seoul Office
Add: Guanghuamun Officia Building 1416, Saemunan-ro 92, Jongno-gu, Seoul Republic of Korea

Tel: 0082 02 69590780
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