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On November 18, 2022, the Supreme People’s Court (“SPC”) issued the Provisions of the Supreme Peo-
ple’s Court on Certain Issues Concerning the Application of Law in the Hearing of Civil Monopoly Dis-
pute Cases (Exposure Draft) (“Exposure Draft’). The consultation lasts till December 9, 2022. Drafted
on the base of Provisions of Supreme People’s Court on Certain Issues Concerning the Application of
Law in the Hearing of Civil Dispute Cases Arising from Monopolistic Conducts (“2012 Interpretation™),

under the context of Internet platform economy and protection of intellectual property rights, the Expo-

sure Draft makes explicit explanations and stipulations on hot issues regarding civil anti-monopoly dis-

pute cases. Lifang antitrust and compliance team interpreted the Exposure Draft at the first time and

summarized the following key points.

1. The justiciability of anti-monopoly disputes

under a contractual arbitration clause

Exposure Draft Art.3 stipulates that, “where a
plaintiff files a civil lawsuit to the People’s
Court in accordance with the Anti-monopoly
Law, and the defendant raises an objection on
the ground that there is a contractual relationship
and an arbitration agreement between the two
parties, the acceptance of the civil monopoly dis-
pute case by the People’s Court shall not be af-
fected”. Previously, the People’s Court at all lev-
els had rendered different decisions on the juris-
diction of courts in cases where a contractual
arbitration clause exists and a party files an anti-
monopoly action to the People’s Court. Accord-
ing to Art. 3 in the Exposure Draft, even if an
arbitration clause is included in a contract, the
People’s Court may still accept an ani-monopoly

claim filed by one of the parties.

2. The jurisdiction of foreign monopolistic

conduct

Exposure Draft Art.7 stipulates that, “where a
monopolistic conduct outside the territory of the
People’s Republic of China has effect of exclud-
ing or restricting domestic market competition,
and a party concerned files a civil lawsuit in ac-
cordance with the Anti-Monopoly Law against
a defendant who has no domicile within the
territory of the People’s Republic of China,
the lawsuit shall fall under the jurisdiction of the
people’s court at the place where the result oc-
curs, i.e. at the place where the domestic market
competition is directly and materially affected;
where it is difficult to determine the place where
the result occurs, the lawsuit shall fall under the
jurisdiction of the people’s court at the place that
has other appropriate connection with the dis-
pute or at the domicile of the plaintiff”. Previ-
ously, there was no certain regulation regarding
the considering factors of deciding the governing

court in cases where the monopolistic conduct is
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implemented by a defendant who has no domi-
cile within the territory of the People’s Republic
of China. Therefore, the Exposure Draft clarifies
the decision of governing court should be made
based on the place where the result occurs, the
place that has other appropriate connection and

the domicile of the plaintiff.

3. Disposal of synchronous civil anti-
monopoly litigation and anti-monopoly inves-

tigation

According to Art. 14 of the Exposure Draft, if
the plaintiff files a civil anti-monopoly lawsuit
before the court, and the anti-monopoly law en-
forcement agency, ex officio or according to re-
port, is investigating the alleged monopolistic
conduct synchronically, the People’s Court hear-
ing the case may rule on suspension of the law-
suit in accordance with the specific circumstanc-

es of the case.

4. Distribution of burden of proof in anti-

monopoly litigation

The Exposure Draft has made detailed distribu-
tion in several articles regarding the burden of
proof between the plaintiff and defendant, for

example:

Art. 11 mitigates the plaintiff’s burden of proof
for the existence of monopolistic conduct in the
subsequent anti-monopoly litigation. According
to Art. 11, “where a penalty decision made by an
anti- monopoly law enforcement agency on as-
certaining constitution of a monopolistic conduct
has not been subject to administrative litigation
within the statutory period or has been con-
firmed by an effective ruling of a People’s

Court, and the plaintiff asserts the constitution of
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the monopolistic conduct in the relevant civil
monopoly dispute case, the plaintiff is not re-
quired to provide proof, unless there is overturn-
ing evidence to the contrary. Where necessary,
the People’s Court may require the anti-
monopoly law enforcement agency which made
the penalty decision to provide an explanation on

the relevant information of the decision”.

According to Art. 25, if the alleged monopolistic
conduct constitutes resales price maintenance
monopoly agreement (fixing resale price to a
third party/limiting the minimum resale price to
a third party), the defendant shall bear the bur-
den of proof that such agreement does not have
the effect of excluding or restricting competition.
If the plaintiff asserts that the defendant reached
other monopoly agreement defined by the anti-
monopoly law enforcement agency under the
State Council with counterparty, the plaintiff
shall bear the burden of proof that such agree-
ment has the effect of excluding or restricting

competition.

5. Anti-monopoly issues regarding Internet

platforms

It is worth noting that Exposure Draft specifical-
ly clarifies the factors to be considered when de-
fining relevant market involving Internet plat-
forms. When defining the relevant product mar-
ket of Internet platforms, the Exposure Draft is
basically consistent with the Anti-Monopoly
Guidelines in

(“Platform Guidelines”) issued by the Anti-

Platform Economy Area

Monopoly Committee of the State Council on
February 7, 2021, asserting that the definition of
relevant product market should be combined
with factors such as the characteristics of the al-

leged monopolistic conduct, specific circum-
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stances of exclusion or restriction of competi-
tion, type of the internet platforms etc. The Peo-
ple’s Court may opt to define the relevant prod-
uct market based on the specific overall internet
platform, or opt to define the relevant product
market based on the products on the most rele-
vant side of the said internet platform and the
alleged monopolistic conduct. When defining
the relevant geographic market of Internet plat-
forms, except for the existed key considering
factors stipulated in the Platform Guidelines
such as the actual geographical regions where
most demanders select products, language pref-
erence and consumption habits of demanders
and requirements of the relevant laws and regu-
lations, Art. 19 of the Exposure Draft also stipu-
lates other factors like status quo of other geo-
graphical competitors and timeliness of entry

into the market that need to be considered.

The Exposure Draft and the Platform Guidelines
are also consistent when defining the market
share of platform operator in the relevant mar-
ket, considering product transaction amount,
number of users, user usage period, number of
visits and number of hits as acceptable indicators
to measure the actual competition status of the
relevant market. The Exposure Draft also points
out that the number of data assets can also be

included as one of the relevant indicators.

When defining market dominant position of plat-
form operator, Art. 34 of the Exposure Draft ad-
vances multiple considering factors: (1) the busi-
ness model of the internet platform and the com-
petition constraints actually faced by the opera-
tor; (2) the market share of the internet platform

operator in the relevant market and the period of
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duration of such market share; (3) whether there
is significant network effect, scale effect, scope
effect and so on in the internet platform services;
(4) the relevant data, algorithms, technologies
and so on mastered by the internet platform op-
erator; (5) the impact of the internet platform
operator on the adjacent market; (6) the depend-
ence of the users or the business operator using
the platform on the internet platform operator as
well as the check and balance capability, costs
for switching to other internet platform opera-
tors; (7) the entry barrier that other platform op-
erators may face when enter the relevant market;
(8) the information about innovation and techno-

logical changes in the relevant market.

In addition, the Exposure Draft also made de-
tailed stipulations (see Art. 38 and Art. 40) in
combination with the characteristics of Internet
platform when defining the platform operator’s
abuse of market dominant position (such as sell-
ing products at a price below cost and restricting

transaction).
6. Intellectual property right

Despite that the Provisions on Prohibition of
Abusing Intellectual Property Rights to Exclude
and Restrict Competition (Exposure Draft) has
already made stipulations on the identification of
[PR-related market dominant position, the Expo-
sure Draft further refines the considering factors
when identifying market dominance: (1) the sub-
stitutability of specific intellectual property
rights and the quantity of substitutable intellectu-
al property rights; (2) the substitutability of the
products provided by applying such specific in-
tellectual property rights and the market share of
such products; (3) the capability of check and
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balance of the transaction counterparty against
the business operator who owns such specific
intellectual property rights; and (4) the infor-
mation about innovation and technological

changes in the relevant market.
7. Reverse payment in

Specifically, the Exposure Draft also adds the
provisions on reverse payment agreement in
pharmaceutical sector. According to Art. 23 of
the Exposure Draft, if: (1) the patent holder of
the brand-name drugs gives or undertakes to
give the generic drug applicant a large amount of
monetary or any other form of compensation for
benefits; and (2) the generic drug applicant un-
dertakes not to challenge the validity of the pa-
tent right of the brand-name drugs or delay to
enter the relevant market of the brand-name
drugs, such an agreement concluded between
and implemented by the patent holder and the
generic drug applicant would be deemed as a

monopoly agreement.
8. Anti-monopoly-related civil damages

It’s worth noting that the Exposure Draft adds
the civil liability for beneficiaries of administra-
tive monopoly conducts. Art. 4 stipulates that,
“where a plaintiff files a civil lawsuit to the Peo-
ple’s Court in accordance with the Anti-
monopoly Law against a business operator who
has benefited from the suspected abuse of ad-
ministrative power excluding or restricting com-
petition by an administrative agency or an organ-
ization authorized by a law or administrative
regulation to administer public affairs, request-
ing the business operator to bear civil liability,
and where the relevant administrative conduct

has been legally determined as constituting the
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abuse of administrative power excluding or re-
stricting competition, the People’s Court shall
accept the case”. This indicates that the plaintiff

affected and administrative

This indicates that the plaintiff who is affected
by the administrative monopoly and bears the
corresponding loss has the right to file a litiga-
tion against the beneficiary of the administrative
monopoly and demand it to bear the correspond-
ing civil liability. This will be a powerful way
for the plaintiff to protect their legitimate inter-

ests.

Regarding calculation of damages, according to
Art. 45 of the Exposure Draft, the losses suf-
fered by the plaintiff due to the alleged monopo-
ly shall include direct losses and reduced ob-
tainable gains. When determining losses suf-
fered by the plaintiff due to the alleged monopo-
ly, the following factors may be referred to: (1)
product prices, operating costs, profits, market
shares etc. in the relevant markets prior to imple-
mentation of the alleged monopoly, or after im-
plementation of the alleged monopoly and dur-
ing the course of implementation thereof; (2)
product prices, operating costs, profits etc. in
comparable markets which are not affected by
the monopoly; (3) product prices, operating
costs, profits, market shares etc. of comparable
business operators which are not affected by the

monopoly.

Remarkably, Art. 45 also stipulates that “where
the plaintiff requests for compensation of losses
by the defendant, and the defendant is able to
prove that the plaintiff has transferred all or part
of the losses suffered to others, the People’s

Court may, when determining the compensation
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amount, deduct the transferred losses”.

Regarding the situation where the operator par-
ticipating in a horizontal monopoly agreement
requesting other participating operators reaching
and implementing the said agreement to pay for
its losses, Art. 48 of the Exposure Draft re-
sponds that such a operator participating a hori-
zontal monopoly agreement shall not have the

right to claim damages from other operators.

Apart from that, the Exposure Draft also adds
the civil liabilities for damages of industry asso-
ciations and business operator group. According
to Art. 28 of the Exposure Draft, where a busi-
ness operator or a business operator group, etc.
organizes other business operators to reach or
implement a monopoly agreement, which causes
losses to the plaintiff, and the plaintiff claims, in
accordance with the provisions of Article 1168
of the Civil Code, that the business operator or

business operator group, etc. implementing the
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organization behavior shall bear joint and sever-
al liability with the other business operators
which reach or implement the monopoly agree-

ment, the People’s Court shall uphold the claim.

In conclusion, compared to 2012 Interpreta-
tion, the Exposure Draft adds a lot of arti-
cles, absorbs the essence of China’s anti-
monopoly administrative law enforcement,
judicial adjudication and judicial regulations
in recent years, and responds to anti-
monopoly issues in the fields of Internet plat-
forms, intellectual property rights, foreign-
related anti-monopoly, and pharmaceuticals
in recent years, reflects China’s determina-
tion and action to further strengthen anti-
monopoly judicial proceedings and improve

the level of anti-monopoly adjudication.
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Antitrust and Compliance Team of Lif}ank &P

Provisions of Supreme People’s Court
on Certain Issues Concerning the Ap-
plication of Law in the Hearing of Civ-
il Dispute Cases Arising from Monopo-
listic Conducts

(SPC issued on May 3, 2012, amended
on December 29, 2020) '

Provisions of the Supreme People’s Court on Certain
Issues Concerning the Application of Law in the Hear-
ing of Civil Monopoly Dispute Cases (Exposure Draft)

(SPC issued on November 18, 2022)

Article 1

For the purpose of the Provisions, "civil

dispute cases eaused—by—monopelistie
conduet”

(hereinafter relerred to as civil
menopely-dispute-eases) refer to the cas-
es filed to the people’s courts by natural
persons, legal persons or ether organiza-
tions for disputes over losses caused by
monopolistic conduct or contract con-
tents or articles of association of ndustry
asseetations violating the Anti-monopoly
Law.

Article 1

For the purpose of the Provisions, "civil monopoly dispute
cases" refer to the cases filed to the people’s courts by nat-
ural persons, legal persons or unincorporated organiza-
tions in accordance with the Anti-monopoly Law for dis-
putes over losses caused by monopolistic conduct or con-
tract contents or articles of association, resolutions and
decisions of the business operator group violating the Anti
-monopoly Law.

For the purpose of the Provisions, "business operator
group" includes a combination or consortium formed by
two or more business operators for a common purpose,
such as an industry association.

Article 2

Where a plaintiff files a civil lawsuit di-
rectly to the people’s court or files a civil

lawsuit to the people’s court-afterapen-
alty-deeiston—made-by an anti-monopoly

law enforcement agency determining the
constitution of a monopolistic conduct
coming-into-effeet, and the lawsuit satis-
fies other conditions for acceptance pre-
scribed by law, the people’s court shall
accept the lawsuit.

Article 2

Where a plaintiff files a civil lawsuit directly to the peo-
ple’s court in accordance with the Anti-monopoly Law or
files a civil lawsuit to the people’s court after an anti-
monopoly law enforcement agency determining the con-
stitution of a monopolistic conduct, and the lawsuit satis-
fies other conditions for acceptance prescribed by law, the
people’s court shall accept the lawsuit.

[1] Since the 2022 Exposure Draft is drafted on the base of 2012 Judicial Interpretation, the 2012 Judicial is com-

pared with the 2022 Exposure Draft hereinunder.
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Article 3

Where a plaintiff files a civil lawsuit to the people’s
court in accordance with the Anti-monopoly Law, and the
defendant raises an objection on the ground that there is
a contractual relationship and an arbitration agreement
between the two parties, the acceptance of the civil mo-
nopoly dispute case by the people’s court shall not be
affected. However, if the people’s court finds that the
case is not a monopoly civil dispute case after review
after accepting the case, the people’s court may reject the
lawsuit in accordance with the law.

Article 4

Where a plaintiff files a civil lawsuit to the people’s
court in accordance with the Anti-monopoly Law against
a business operator who has benefited from the suspected
abuse of administrative power excluding or restricting
competition by an administrative agency or an organiza-
tion authorized by a law or administrative regulation to
administer public affairs, requesting the business opera-
tor to bear civil liability, and where the relevant adminis-
trative conduct has been legally determined as constitut-
ing the abuse of administrative power excluding or re-
stricting competition, the people’s court shall accept the
case.

Article 3

and intermediate
people’s courts designated by the Su-
preme People’s Court shall be the court
of first instance for monopoly civil dis-
pute cases.

Article 5

The intellectual property court and the intermediate peo-
ple’s court designated by the Supreme People’s Court
shall be the court of first instance for civil monopoly dis-
pute cases.

12
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Article 4 Article 6

The territorial jurisdiction over civil monop-
oly dispute cases shall be determined in ac-
cordance with the specific situation of the
cases and in accordance with the provisions
of the Civil Procedure Law and relevant ju-
dicial interpretations on the jurisdiction for
tort disputes, contract disputes, etc.

The territorial jurisdiction over civil monopoly dis-
pute cases shall be determined in accordance with the
specific situation of the cases and in accordance with
the provisions of the Civil Procedure Law and rele-
vant judicial interpretations on the jurisdiction for tort
disputes, contract disputes, etc.

Article 7

Where a monopolistic conduct outside the territory of
the People’s Republic of China has effect of exclud-
ing or restricting domestic market competition, and a
party concerned files a civil lawsuit in accordance
with the Anti-Monopoly Law against a defendant
who has no domicile within the territory of the Peo-
ple’s Republic of China, the lawsuit shall fall under
the jurisdiction of the people’s court at the place
where the result occurs, i.e. at the place where the
domestic market competition is directly and material-
ly affected; where it is difficult to determine the place
where the result occurs, the lawsuit shall fall under
the jurisdiction of the people’s court at the place that
has other appropriate connection with the dispute or
at the domicile of the plaintiff.

Article 5

Where the cause of action of a civil dispute
case is not a monopoly dispute at the time of
case filing, and the defendant defends or
counterclaims on the grounds that the plain-
tiff has engaged in monopolistic practices
with supporting evidence, or a ruling for the
case is required to be made in accordance
with the Anti-Monopoly Law, but the peo-
ple’s court that accepts the case does not
have the jurisdiction over civil monopoly
dispute cases, the case shall be transferred to
the people’s court with competent jurisdic-
tion.

Article &

Where the cause of action of a civil dispute case
is not a monopoly dispute at the time of case fil-
ing, and the defendant defends or counterclaims
on the grounds that the plaintiff has engaged in
monopolistic practices with supporting evidence,
or a ruling for the case is required to be made in
accordance with the Anti-Monopoly Law, but the
people’s court that accepts the case does not have
the jurisdiction over civil monopoly dispute cas-
es, the case shall be transferred to the people’s
court with competent jurisdiction.

13
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Article 6 Article 9

Where two or more plaintiffs separately file
lawsuits to the same court with competent
jurisdiction for the same monopolistic con-
duct, the people’s court may consolidate the
cases.

Where two or more plaintiffs file lawsuits
separately to different courts with competent
jurisdiction for the same monopolistic con-
duct, and after the court that accepts the case
later finding out that another court has al-
ready accepted the case, it shall rule to trans-
fer the case to the people’s court that accepts
the case earlier within—7days; the court to
which the case has been transferred may con-
solidate the trials. During the defense stage,
the defendant shall take the initiative to pro-
vide the people’s court accepting the lawsuit
with the information on the same conduct
being involved in lawsuits before other
courts.

Where two or more plaintiffs separately file lawsuits
to the same people’s court with competent jurisdic-
tion for the same alleged monopolistic conduct, the
people’s court may consolidate the cases.

Where two or more plaintiffs file lawsuits separately
to different pecople’s courts with competent jurisdic-
tion for the same alleged monopolistic conduct, and
the people’s court that accepts the case later finds out
that another people’s court with jurisdiction has al-
ready accepted the case, it shall rule to transfer the
case to the people’s court that accepts the case earli-
er; the people’s court to which the case has been
transferred may consolidate the trials.

During the defense stage, the defendant shall take the
initiative to provide the people’s court accepting the
lawsuit with the information on the same alleged mo-
nopolistic conduct being involved in lawsuits before
other people’s courts.

Article 10

The same plaintiff shall file a lawsuit for the same
alleged monopolistic conduct in the same case.
Where several lawsuits are filed to split the same al-
leged monopolistic conduct without proper reason
based on factors such as the geographical region af-
fected, duration, implementation occasion and scope
of damages, the people’s court shall only hear the
lawsuit which is accepted first and shall not accept
the other lawsuits; where the people’s court has ac-
cepted the other lawsuit, it shall rule to reject the law-
suit.
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Article 11

Where a penalty decision made by an anti- monopoly law
enforcement agency on ascertaining constitution of a mo-
nopolistic conduct has not been subject to administrative
litigation within the statutory period or has been con-
firmed by an effective ruling of a people’s court, and the
plaintiff asserts the constitution of the monopolistic con-
duct in the relevant civil monopoly dispute case, the plain-
tiff is not required to provide proof, unless there is over-
turning evidence to the contrary. Where necessary, the
people’s court may require the anti-monopoly law en-
forcement agency which made the penalty decision to pro-
vide an explanation on the relevant information of the de-
cision.

Article 12

party concerned may apply to the people’s
court for one to two persons with eerre-
spending—speetal-knowledge to appear in
court and provide explanations on the tech-
nical issues involved in the case.

Article 13

A party concerned may apply to the peo-
ple’s court for engagement of a professional
organization or professionals to issue mar-
ket research report or economic analysis in
respect of the technical issues of the case.
Ypeneconsent-ofthepeople’seeurt, the pro-
fessional organization or professionals may
be determined by both parties upon negotia-
tion; where such negotiation fails, the peo-
ple’s court shall make the designation.

The people’s court may refer to the provi-
sions of the Civil Procedural Law and the
relevant judicial mterpretatlons on authenti-

cation cenclusions, examine and make a
Judgment on the market research report or

economlc analys1s opinions stiptlated-in-the

Article 12

party concerned may apply to the people’s court for one to
two persons with case-related industry expertise and eco-
nomics knowledge to appear in court and provide explana-
tions on the technical issues involved in the case.

A party concerned may apply to the people’s court for en-
gagement of a professional organization or professionals
to issue market research report or economic analysis opin-
ions in respect of the technical issues of the case. The pro-
fessional organization or professionals may be determined
by both parties upon negotiation; where such negotiation
fails, the people’s court shall make the designation. The
people’s court may refer to the provisions of the Civil Pro-
cedural Law and the relevant judicial interpretations on
authentication opinions, examine and make a judgment on
the market research report or economic analysis opinions
issued by the professional organization or professionals.

Where a party concerned entrusts a relevant professional
organization or professionals to issue market research re-
port or economic analysis opinions in respect of the tech-
nical issues of the case, but such opinions lack reliable
facts, data or any other necessary basic information or
lack reliable analysis method, or the overturning evidence
or reasons provided by the other party concerned are suffi-
cient to rebut such opinions, the people’s court shall not
accept such opinions.
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Article 13

Where a business operator commits any monopolistic conduct which infringes upon
the public interest, and the people’s procuratorate at the level of city divided into dis-
tricts or above files a public interest lawsuit pursuant to the law, the Interpretations
of the Supreme People’s Court and the Supreme People’s Procuratorate on Several
Issues Concerning the Application of Law in Procuratorial Public Interest Lawsuits
shall apply. However, where these Provisions have special provisions on the juris-
diction of civil monopoly dispute cases, the Provisions shall apply.

Article 14

Where the anti-monopoly law enforcement agency is investigating an alleged mo-
nopolistic conduct, the people’s court may rule on suspension of the lawsuit in ac-
cordance with the specific circumstances of the case.

Article 15

Where the people’s court, in the trial of a civil dispute case, discovers that the rele-
vant conduct of a party concerned is suspected of violation of the Anti-monopoly
Law, or deems that the alleged monopolistic conduct is in violation of the Anti-
monopoly Law and may be subject to administrative penalty, but the anti-monopoly
law enforcement agency has not investigated, the people’s court may transfer clues
on the alleged illegal conduct to the anti-monopoly law enforcement agency.

Article 16

Where the plaintiff asserts that the alleged monopolistic conduct violates the Anti-
monopoly Law, it shall generally define the relevant market affected by the alleged
monopolistic conduct, and provide evidence or state the reason.

Where the plaintiff asserts that the alleged party has significant market power or
market dominance in the ground of its market share in the relevant market, it shall
define the relevant market and provide evidence or state the reason.

Where the evidence provided by the plaintiff is sufficient to directly prove that the
business operator signing the alleged monopoly agreement has significant market
power, the business operator which is alleged to abuse its market dominant position
has market dominance, or the alleged monopolistic conduct has the effect of exclud-
ing or restricting competition, the plaintiff may waive the burden of proof for defini-
tion of the relevant market.

Where the alleged monopolistic conduct falls under the circumstances stipulated in
item (1) to item (5) of Article 17 and item (1) and item (2) of the first paragraph of
Article 18 of the Anti-monopoly Law, the plaintiff may waive the burden of proof
for definition of the relevant market.
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Article 17

For definition of the relevant product market and the relevant geographic market in
which business operators compete with respect to specific products or services
(hereinafter collectively referred to as the "products") within a certain period, the
people’s court may, in accordance with the specific circumstances of the case and on
the basis of the specific products directly involved in the alleged monopolistic con-
duct, carry out demand substitution analysis from the perspective of demanders;
where the competition constraint arising from supply substitution on business opera-
tor conduct is similar to demand substitution, the people’s court may also carry out
supply substitution analysis from the perspective of suppliers.

For definition of the relevant product market and the relevant geographic market, the
people’s court may adopt the analysis method of hypothetical monopolist test, and
generally adopt the SSNIP method; where the competition between business opera-
tors is mainly non-price competition such as quality, diversity, innovation, etc., the
hypothetical monopolist test method of declining quality, rising cost, etc. may be
adopted.

Article 18

When analyzing and defining a relevant product market from the perspective of de-
mand substitution, the people’s court generally determines a market comprised of a
group or category of products that are considered to have close substitution relation-
ship by demanders as a relevant product market based on such factors as demanders’
demand for the characteristics, functions and uses of products, recognition of quali-
ty, acceptance of price and difficulty in acquiring such products. When analyzing
and defining the relevant product market from the perspective of supply substitution,
the people’s court may take into account the intent and ability of other business op-
erators to enter the market, costs and risks borne, market barriers to be overcome,
time required etc.

When analysing and defining the relevant product market involved in an internet
platform, taking into account the characteristics of the alleged monopolistic conduct,
specific circumstances of exclusion or restriction of competition, type of the internet
platform etc., the people’s court may opt to define the relevant product market based
on the specific overall internet platform, or opt to define the relevant product market
based on the products on the most relevant side of the said internet platform and the
alleged monopolistic conduct. Where a specific internet platform has cross-border
network effects, and imposes adequate competition constraints on the said internet
platform business operator, the people’s court may define the relevant product mar-
ket based on the said internet platform as a whole, or define multiple relevant prod-
uct markets respectively based on the multilateral markets involved in the cross-
border network effects, and take into account the mutual relationship and impact be-
tween the respective relevant product markets.
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Article 19

When analyzing and defining the relevant geographic market from the per-
spective of demand substitution, the people’s court may take into account fac-
tors such as the situation where demanders purchase products from other geo-
graphical regions due to changes in product price or other competition factors,
transportation costs and transportation characteristics of products, actual geo-
graphical regions where most demanders select products and sales distribution
of main business operators’ products, market barriers between geographical
regions, preference of demanders in specific geographical regions etc.

When analyzing and defining the relevant geographic market from the per-
spective of supply substitution, the people’s court may take into account fac-
tors such as the responses of business operators in other geographical regions
to changes in competition factors such as product prices, timeliness and feasi-
bility of supply or sale of the relevant products by business operators in other
geographical regions etc.

When analyzing and defining the relevant geographic market involved in an
internet platform, the people’s court may take into account factors such as the
actual geographical regions where most demanders select products, language
preference and consumption habits of demanders, requirements of the relevant
laws and regulations, status quo of other geographical competitors and timeli-
ness of entry into the market.

Article 20

To determine "other concerted conduct" stipulated in Article 16 of the Anti-
monopoly Law, the people’s court shall take into account the following fac-
tors:

(1) Whether there is consistency or relative consistency in the market behav-
ior of the business operators;

(2) Whether there has been contact or information exchange between the
business operators;

(3) The market structure, competition status, market changes etc. of the rele-
vant market; and

(4) Whether the business operators can provide a reasonable explanation for
the consistency or relative consistency of their conduct.

Where the preliminary evidence provided by the plaintiff in item (1) and item
(2) or the preliminary evidence provided by the plaintiff in item (1) and item
(3) of the preceding paragraph can prove that there is a relatively high possi-
bility of concerted conduct of the business operators, the business operators
implementing the alleged monopolistic conduct shall provide evidence or pro-
vide adequate explanation for the consistency or relative consistency of their
conducts; where the business operators are unable to provide a reasonable ex-
planation, the people’s court may rule that there is concerted conduct.

Reasonable explanation referred to in this Article shall include the relevant
conduct implemented by a business operator independently based on changes
to market and competition conditions etc.
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Article 21

For the purpose of Article 17 of the Anti-Monopoly Law, the term "competing
business operator " refers to two or more actual or potential business operators
that are at the same stage in the process of production and operation of the
products, provide products with close substitution relationship, independently
make business decisions and assume legal liability.

Where two or more business operators shall be deemed as a single economic
entity, they shall not constitute competing business operators referred to in the
preceding paragraph. When making a specific determination, the people’s
court shall take into account the specific facts of a case, and take into account
factors such as whether a specific business operator has control over other
business operators or is able to exert decisive influence over such other busi-
ness operators, whether such two or more business operators are controlled by
the same third party or have decisive influence over such two or more busi-
ness operators.

Article 22

Where competing business operators make use of data, algorithms, technolo-
gies etc. to carry out contact or exchange of information, or make use of data,
algorithms, technologies, platform rules etc. to achieve consistency or relative
consistency of conduct for conclusion and implementation of a monopoly
agreement, the people’s court may review and determine pursuant to the pro-
visions of Article 17 of the Anti-monopoly Law.

Article 23

Where an agreement reached and implemented by the patent holder of the
brand-name drugs and the generic drug applicant satisfies the following crite-
ria concurrently, the people’s court may preliminarily rule that the agreement
constitutes a monopoly agreement stipulated in Article 17 of the Anti-
monopoly Law:

(1) The patent holder of the brand-name drugs gives or undertakes to give the
generic drug applicant a large amount of monetary or any other form of com-
pensation for benefits;

(2)_The generic drug applicant undertakes not to challenge the validity of the
patent right of the brand-name drugs or delay to enter the relevant market of
the brand-name drugs.

Where there is evidence to prove that the compensation for benefits referred
to in the preceding paragraph is only made up for the costs of resolving the
relevant dispute over the patent of the brand-name drugs or there are other
proper reasons, the people’s court may rule that the agreement does not con-
stitute a monopoly agreement stipulated in Article 17 of the Anti-monopoly
Law.
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Article 24

Where an agreement between an internet platform operator and a business op-
erator using the platform requires the business operator using the platform to
provide transaction conditions on the internet platform which are the same as
or more favorable than those provided for other transaction channels, the peo-
ple’s court may, based on the plaintiff’s litigation request and the details of
the case, deal with the case as follows based on different circumstances:

(1) Where there is competition relationship between the internet platform op-
erator and the business operator using the platform, the case shall be reviewed
and determined in accordance with the provisions of Article 17 of the Anti-
monopoly Law;

(2) Where there is no competition relationship between the internet platform
operator and the business operator using the platform, the case shall be re-
viewed and determined in accordance with the provisions of Article 18 of the
Anti-monopoly Law;

(3) Where the plaintiff asserts that the internet platform operator abuses its
dominant market position, the case shall be reviewed and determined in ac-
cordance with the provisions of Article 22 of the Anti-monopoly Law and Ar-
ticle 22 of the E-commerce Law;

(4) Where the plaintiff asserts that the internet platform operator violates the
provisions of Article 35 of the E-commerce Law, the case shall be dealt with
in accordance with the said Article.

Article 25

Where the monopolistic conduct for which a lawsuit is filed is a monopoly
agreement stipulated in item (1) and item (2) of the first paragraph of Article
18 of the Anti-monopoly Law, the defendant shall bear the burden of proof
that the said agreement does not exclude or restrict competition.

Where the monopolistic conduct for which a lawsuit is filed is a monopoly
agreement stipulated in item (3) of the first paragraph of Article 18 of the Anti
-monopoly Law, the plaintiff shall bear the burden of proof that the said
agreement has an effect of exclusion or restriction of competition.

Where the monopolistic conduct for which a lawsuit is filed is a monopoly
agreement stipulated in the first paragraph of Article 18 of the Anti-monopoly
Law, and the defendant can prove that its market share in the relevant market
is lower than the standard stipulated by the anti-monopoly enforcement au-
thority of the State Council and satisfies other criteria stipulated by the anti-
monopoly enforcement authority of the State Council, the plaintiff shall fur-
ther provide evidence to prove that the said agreement has an effect of exclud-
ing or restricting competition.
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Article 26

When examining and determining whether the monopolistic conduct for which
a lawsuit is filed has an effect of excluding or restricting competition pursuant
to the provisions of the first paragraph of Article 18 of the Anti-monopoly
Law, the people’s court may take into consideration the following factors:

(1) whether the defendant has significant market power in the relevant market;

(2) whether the agreement has adverse competition effects such as raising
market entry barriers, hindering more efficient distributors or distribution
models, or restricting inter-brand competition; and

(3) whether the agreement has beneficial competition effects such as prevent-
ing free-riding, promoting inter-brand or intra-brand competition, safeguard-
ing brand image, improving pre-sale or after-sale service standards, promoting
innovation etc.

Where the defendant has significant market power in the relevant market, and
the beneficial competition effects proven in the documented evidence do not
exceed the adverse competition effects, the people’s court shall rule that the
agreement has an effect of excluding or restricting competition.

Article 27

Where the defendant is able to prove that the alleged agreement falls under
any of the following circumstances, the people’s court may rule preliminarily
that the agreement does not constitute a monopoly agreement stipulated in the
first paragraph of Article 18 of the Anti-monopoly Law:

(1) the transaction counterparty of the agreement is the agent of the business
operator, and does not bear any substantive business or business risks;

(2) the market share of the defendant in the relevant market is lower than the
standard stipulated by the anti-monopoly enforcement authority of the State
Council, and the defendant satisfies any other criteria stipulated by the anti-
monopoly enforcement authority of the State Council; and

(3) the agreement is implemented within a reasonable period to encourage the
transaction counterparty to promote new products.
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Article 28

Where a business operator or a business operator group, etc. organizes other
business operators to reach or implement a monopoly agreement, which caus-
es losses to the plaintiff, and the plaintiff claims, in accordance with the pro-
visions of Article 1168 of the Civil Code, that the business operator or busi-
ness operator group, etc. implementing the organization behavior shall bear
joint and several liability with the other business operators which reach or im-
plement the monopoly agreement, the people’s court shall uphold the claim.

Where a business operator or business operator group, etc. provides substan-
tive assistance to other business operators for reaching or implementing a mo-
nopoly agreement, which causes losses to the plaintiff, and the plaintiff
claims, in accordance with the provisions of Article 1169 of the Civil Code,
that the business operator or business operator group, etc. providing assistance
shall bear joint and several liability with the other business operators which
reach or implement the monopoly agreement, the people’s court shall uphold
the claim. However, exceptions shall be applied to the cases where the busi-
ness operator or business operator group, etc. can prove that it does not know
and should not have known that other business operators have reached or im-
plemented a monopoly agreement.

For the purpose of Paragraph 1 of this Article, the term "organization" shall
refer to the acts such as establishing, leading, planning, manipulating, direct-
ing and initiating that play a decisive and dominant role in reaching or imple-
menting a monopoly agreement.

For the purpose of Paragraph 2 of this Article, the term "substantive assis-
tance" shall refer to the acts such as guiding the occurrence of illegal intent,
providing convenience, serving as an information channel and assisting in im-
posing punishment, which play a direct and important role in promoting the
reaching or implementation of a monopoly agreement.

Article 29

Where the party that is alleged to have engaged in monopolistic conduct raises
a defense in accordance with Items 1 to 5, Paragraph 1, Article 20 of the Anti-
monopoly Law, it shall provide evidence to prove the following facts:

(1) The alleged monopoly agreement is necessary for achieving relevant pur-
poses or effects;

(2) The alleged monopoly agreement can achieve relevant purposes or effects;

(3) The alleged monopoly agreement will not significantly restrict competition
in the relevant market; and

(4) Consumers can share the benefits arising therefrom.
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Article 30
"The business operator has the ability to control the price, quantity
or other transaction conditions of the products in the relevant mar-
ket" referred to in Paragraph 3 of Article 22 of the Anti-monopoly
Law shall mean that the business operator is, to a considerable ex-
tent, not subject to the restriction of its competitors and transaction
counterparties, and may freely decide the transaction conditions of
the products such as price, quantity, quality, payment conditions,
delivery method, after-sale service, etc.
"Ability to hinder or affect the ability of other business operators
to enter the relevant market" referred to in Paragraph 3 of Article
22 of the Anti-monopoly Law shall mean that the business operator
has a significant market power relative to other business operators,
and can exclude or delay other business operators’ entry into the
relevant market within a reasonable time, or can raise the market
entry costs of other business operators, making it difficult for other
business operators to carry out effective competition.
"The market share of the business operator in the relevant market"
referred to in Article 23 and Article 24 of the Anti-monopoly Law
shall be determined based on the ratio of the transaction amount,
transaction volume, production capacity or any other indicator of
the business operator in the relevant market within a certain period
at the time of occurrence of the alleged monopoly.
When determining the market share of an internet platform opera-
tor in the relevant market, the people’s court may adopt the prod-
uct transaction amount, number of users, user usage period, num-
ber of visits, number of hits, number of data assets or other indica-
tors which can reflect the actual competition status of the relevant
market as the calculation basis.

Article 8 Article 31

Where the alleged monopoly | Where the alleged monopoly is an abuse of market dominant posi-

is an abuse of market domi- |tion stipulated in the first paragraph of Article 22 of the Anti-

nant position stipulated in|monopoly Law, the plaintiff shall bear the burden of proof that the

the first paragraph of Astiele | defendant has dominant market position in the relevant market and

17 of the Anti-monopoly that the defendant has abused its market dominant position. Where

Law, the plaintiff shall bear |the defense of the defendant is based on the legitimacy of its ac-

the burden of proof that the tion, the defendant shall bear the burden of proof.

defendant has dominant mar-

ket position in the relevant

market and #s-abuse-ef mar-

ket dominant position.

Where the defense of the de-

fendant is based on the legit-

imacy of its action, the de-

fendant shall bear the burden

of proof.
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can prove
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information, unless there is evi-
dence to the contrary sufficient to
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Article 10 Article 32
the infor-|Based on the market structure and actual competition status of

the relevant market in a specific case, taking into account dai-
ly life experience and economic knowledge, the people’s
court may rule preliminarily that the business operator has
dominance in the relevant market based on the following evi-
dence:

(1) The business operator maintains a price which is evidently
higher than market competition level for a relatively long pe-
riod of time, and the relevant market evidently lacks competi-
tion, innovation and new entrants;

(2) The business operator maintains a relatively high market
share which is evidently higher than other business operators
for a relatively long period of time, and the relevant market
evidently lacks competition, innovation and new entrants.

The information released to the public by the defendant may
serve as prima facie evidence proving that the defendant has
market dominance by the plaintiff. If the information can
prove that the defendant has dominance in the relevant mar-
ket, the people’s court may rule based on such information,
unless there is evidence to the contrary sufficient to overturn
the judgment.

Article 9

Where the aleged-menepeolistie
conduets—invelve that public

utility enterprises or other busi-
ness operators with monopoly
status pursuant to the law abuse
their market dominance, the
people’s court may rule that the
defendant has dominant market
position in the relevant market
in light of the specific circum-
stances of market structure and
competition, unless there is evi-
dence to the contrary sufficient
to overturn the judgment.

Article 33

Where the plaintiff claims that public utility enterprises or
other business operators with monopoly status pursuant to the
law abuse their market dominance, the people’s court may
rule that the defendant has dominant market position in the
relevant market in light of the specific circumstances of mar-
ket structure and competition, unless there is evidence to the
contrary sufficient to overturn the judgment.
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Article 34

When determining the market dominance of an internet platform operator in accord-
ance with Article 23 of the Anti-monopoly Law, the people’s court may consider the
following factors:

(1) The business model of the internet platform and the competition constraints actu-
ally faced by the operator;

(2) The market share of the internet platform operator in the relevant market and the
period of duration of such market share;

(3) Whether there is significant network effect, scale effect, scope effect and so on in
the internet platform services;

(4) The relevant data, algorithms, technologies and so on mastered by the internet
platform operator;

(5) The impact of the internet platform operator on the adjacent market;

(6) The dependence of the users or the business operator using the platform on the
internet platform operator as well as the check and balance capability, use habits,
concurrent use of multiple internet platforms, costs for switching to other internet
platform operators, etc.;

(7) The willingness and capability of other internet platform operators to enter the
relevant market, and the market access barriers they face such as the scale require-
ments, technical requirements and legal restrictions etc.;

(8) The information about innovation and technological changes in the relevant mar-
ket; and

(9) Other factors that need to be considered.

Article 35

When determining the market dominance of a business operator in the intellectual
property sector in accordance with Article 23 of the Anti-monopoly Law, the peo-
ple’s court may consider the following factors:

(1) The substitutability of specific intellectual property rights and the quantity of
substitutable intellectual property rights;

(2) The substitutability of the products provided by applying such specific intellectu-
al property rights and the market share of such products;

(3) The capability of check and balance of the transaction counterparty against the
business operator who owns such specific intellectual property rights;

(4) The information about innovation and technological changes in the relevant mar-
ket; and

(5) Other factors that need to be considered.
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Article 36

Where the people’s court presumes that two or more business operators
have joint market dominance in accordance with Item (2) and Item (3),
Paragraph 1, Article 24 of the Anti-monopoly Law, the aforesaid pre-
sumption may be overturned if the business operators have evidence to
prove that they fall under any of the following circumstances:

(1) There is substantial competition between such two or more business
operators; or

(2) Such two or more business operators, as a whole, are subject to ef-
fective competition constraints from other business operators in the rel-
evant market.
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Article 37

Where the people’s court rules that a business operator is "selling products at an
unfairly high price or purchasing products at an unfairly low price" as stipulated in
Item (1), Paragraph 1, Article 22 of the Anti-monopoly Law, the following factors
may be considered:

(1) Whether the profit derived by the business operator from such products is evi-
dently higher than the reasonable return on capital in the competitive market;

(2) Whether the price of such products determined by the business operator evident-
ly deviates from its economic value;

(3) Whether the price of products sold or purchased by the business operator to the
transaction counterparty is evidently higher or lower than the price of identical or
comparable products sold or purchased by the said business operator in the up-
stream and downstream markets;

(4) Whether the price of products sold or purchased by the business operator to the
transaction counterparty is evidently higher or lower than the price of identical or
comparable products sold or purchased by other business operators under identical
or similar conditions;

(5) Whether the price of products sold or purchased by the business operator to the
transaction counterparty is evidently higher or lower than the price of identical or
comparable products sold or purchased by the said business operator at other geo-
graphic markets under identical or similar conditions; and

(6) Whether the price increase of products sold by the business operator to the
transaction counterparty is evidently higher than the cost increase of the said busi-
ness operator, or the price reduction of products purchased by the business operator
is evidently higher than the costs reduction of the transaction counterparty.

For determination of identical or similar criteria referred to in item (4) and item (5)
of the preceding paragraph, the factors such as transaction channel, transaction
model, transaction quantity, transaction phases, cost structure, status of supply and
demand, regulatory environment etc. may be considered

Where a business operator with market dominance satisfies all of the following cri-
teria, the people’s court may rule preliminarily that the business operator consti-
tutes "selling products at an unfairly high price or purchasing products at an unfair-
ly low price" as stipulated in Item (1), Paragraph 1, Article 22 of the Anti-monopoly
Law:

(1) The price of products sold or purchased by the business operator to the transac-
tion counterparty is higher or lower than the price of identical or comparable prod-
ucts sold or purchased by the said business operator in the upstream and down-
stream markets; and

(2) The difference between the two prices mentioned in the preceding item signifi-
cantly compresses the profit space of the transaction counterparty, and is adequate
to exclude or restrict the transaction counterparty of equivalent efficiency from car-
rying out effective competition in the relevant market.
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Article 38

Where a business operator with market dominance satisfies any of the following cir-
cumstances, the people’s court may preliminarily rule that the business operator
constitutes "selling products at a price below cost" as stipulated in Item (2), Para-
graph 1, Article 22 of the Anti-monopoly Law:

(1) The business operator sells products at a price lower than the average variable
costs or average avoidable costs continuously for a long period of time; or

(2) The business operator sells products at a price higher than the average variable
costs or the average avoidable costs but lower than the average total costs continu-
ously for a long period of time, and there is other evidence to prove that the busi-
ness operator has clear intent to exclude or restrict other business operators of
equivalent efficiency from carrying out effective competition in the relevant market.

For determination that the business operator of an internet platform sells products at
a price lower than cost, the multilateral costs involved in the said internet platform
services and the relationship shall also be considered.

Under any of the following circumstances, the people’s court may deem that the
conduct of a business operator constitutes a proper reason stipulated in Item (2),
Paragraph 1, Article 22 of the Anti-monopoly Law:

(1) low-price disposal of fresh products, seasonal products, obsolete products, prod-
ucts which will soon expire their shelf life or overstocked products etc.;

(2) low-price sale of products for the purpose of debt repayment, change of busi-
ness, closedown etc.;

(3) low-price promotion within a reasonable period for the purpose of promoting
new products or developing new business; or

(4) any other reason which can prove that the business operator’s conduct is proper.
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Article 39

Where a business operator with market dominance satisfies all of the following criteria,
the people’s court may preliminarily rule that the business operator has "refused to trade
with the transaction counterparty" stipulated in Item (3), Paragraph 1, Article 22 of the An-
ti-monopoly Law:

(1) the business operator directly refuses to trade with the transaction counterparty or pro-
poses transaction conditions which are unacceptable to the transaction counterparty, result-
ing in the failure to conclude a transaction;

(2) it is economically, technically and legally feasible for the business operator to trade
with the transaction counterparty; and

(3) the act of refusing to trade obviously eliminates or restricts effective competition in the
upstream market or downstream market.

Where a business operator with market dominance refuses to make its products, platform
or software system etc. compatible with the specific products, platforms or software sys-
tems etc. provided by other business operators without proper reasons, or refuses to open
its technologies, data or platform interface, the people’s court may rule pursuant to the
provisions of Item (3), Paragraph 1, Article 22 of the Anti-monopoly Law taking into ac-
count the following factors:

(1) the economic, technical and legal feasibility of the business operator’s implementation
of compatibility or opening of its technologies, data and platform interface;

(2) the substitutability of its products, platform or software system etc. and the rebuilding
costs of platform or software system,;

(3) the degree of dependence of other business operators on the business operator’s prod-
ucts, platform or software system etc. for effective competition to be carried out in the up-
stream market or downstream market;

(4) the impact of refusal of compatibility or openness on innovation and launch of new
products;

(5) whether the refusal of compatibility or openness substantially eliminates or restricts
effective competition in the relevant market; and

b

(6) the impact of implementation of compatibility or openness on the business operators
own business activities and legitimate rights and interests.

Under any of the following circumstances, the people’s court may determine that the con-
duct of a business operator is justified as provided for in Item (3), Paragraph 1, Article 22
of the Anti-monopoly Law:

(1) the business operator is unable to carry out a transaction or the transaction terms or re-
sults are evidently unfair due to objective reasons such as force majeure and change in cir-
cumstances;

(2) the transaction counterparty loses or may lose the ability to perform the transaction due
to serious deterioration of business conditions, transfer of assets or surreptitious withdraw-
al of funds to evade debts, or has poor credit records or has lost commercial goodwill,
which affects the security of the transaction;

(3) transaction with the transaction counterparty will seriously undermine the legitimate
interests of the business operator;

(4) the transaction counterparty fails to raise or refuses to accept the appropriate transac-
tion terms, or fails to comply with the reasonable requests raised by the business operator;
and

(5) any other reasons which can prove that the business operator’s conduct is justified.
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Article 40

Where a business operator with market dominance meets all of the following criteria,
the people’s court may preliminarily rule that it has "restricted its transaction counter-
parties to trade only with the business operator or with a business operator designated
by the business operator" as stipulated in Item (4), Paragraph 1, Article 22 of the Anti-
monopoly Law:

(1) the business operator directly restricts or restricts its transaction counterparties in a
disguised form such as setting transaction conditions to trade only with it or with a
business operator designated by it, or restricts its transaction counterparties not to trade
with a specific business operator; and

(2) the act of restricting transaction eliminates or restricts competition in the relevant
market.

To determine whether the act of restricting transaction eliminates or restricts competi-
tion, the following factors may be considered comprehensively:

(1) the market coverage rate and duration of the transaction;

(2) whether the act of restricting transaction raises the barriers to market entry or in-
creases the costs of competitors, resulting in a market blockade effect;

(3) the substitutability of the business operator using the platform targeted by the trans-
action, the use of multiple internet platforms by the platform users, and the costs for
switching to other internet platforms when the operator of the internet platform is in-
volved; and

(4) any other factors which need to be considered.

Under any of the following circumstances, the people’s court may determine that the
conduct in question constitutes a legitimate reason stipulated in Item (4), Paragraph 1,
Article 22 of the Anti-monopoly Law:

(1) it is necessary for protecting the interests of the transaction counterparties and con-
sumers;

(2) it is necessary for satisfying product safety requirements;
(3) it is necessary for protecting intellectual property or data security;
(4) it is necessary for protecting the specific inputs for the transaction;

(5) it is necessary for maintaining the reasonable business model of the internet plat-
form;

(6) it is necessary for preventing improper conduct which has a negative impact on the
internet platform as a whole; and

(7) any other reasons which can prove that the business operator’s conduct is justified.
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Article 41

Where a business operator with market dominance meets all of the following criteria,
the people’s court may preliminarily rule that it has constituted "tying" stipulated in
Item (5), Paragraph 1, Article 22 of the Anti-monopoly Law:

(1) the business operator sells its own independent goods in bundles;

(2) the business operator forces, directly or under any pretext, the transaction counter-
parties to accept the tied goods; an

(3) the tying acts eliminate or restrict competition in the relevant market.

"Any other unreasonable transaction conditions" stipulated in Item (5), Paragraph 1,
Article 22 of the Anti-monopoly Law shall include the following circumstances:

(1) impose unreasonable restrictions on transaction conditions, service methods, pay-
ment methods, after-sale protection etc.;

(2) seek fees or benefits which lack reasonable basis in addition to the transaction
price; and

(3) the transaction conditions of no relevance with the transaction involved.

Under any of the following circumstances, the people’s court may determine that the
act in question constitutes a legitimate reason stipulated in Item (5), Paragraph 1, Arti-
cle 22 of the Anti-monopoly Law:

(1) comply with proper transaction practices, consumption habits or business practices;

(2) it is necessary for protecting the interests of the transaction counterparties and con-
sumers;

(3) it is necessary for satisfying product safety requirements;
(4) it is necessary for implementation of a specific technology;

(5) it is necessary for improving the quality of the goods and ensuring the use value or
efficiency of the goods;

(6) it is necessary for maintenance of normal operation of the internet platform; and

(7) any other reasons which can prove that the business operator’s conduct is justified.
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Article 42

Where a business operator with market dominance meets all of the following criteria,
the people’s court may preliminarily rule that it has constituted "differential treatment
for transaction counterparties with identical conditions in terms of transaction condi-
tions such as transaction price" as stipulated in Item (6), Paragraph 1, Article 22 of the
Anti-monopoly Law:

(1) the business operator implements differential treatment for its transaction counter-
parties in terms of transaction conditions such as transaction price;

(2) compared with other transaction counterparties of the business operator, the said
transaction counterparties have no substantive difference in terms of transaction securi-
ty, transaction costs, scale and capabilities, credit status, transaction phase, transaction
duration etc., which may affect the transaction; and

(3) the differential treatment eliminates or restricts competition in the relevant market.

To determine whether the differential treatment has the effect of eliminating or restrict-
ing competition, the following factors may be considered comprehensively:

(1) whether the differential treatment eliminates or restricts competition between the
business operator and its competitors;

(2) whether the differential treatment causes the transaction counterparties to be at a
competitive disadvantage;

(3) whether the differential treatment harms the interests of consumers and the public;

(4) whether the differential treatment will increase the total output of the goods or the
number of consumers; and

(5) any other factors which need to be considered.

Under any of the following circumstances, the People’s Court may determine that a le-
gitimate reason stipulated in Item (6), Paragraph 1, Article 22 of the Anti-monopoly
Law is constituted:

(1) implement differential treatment in accordance with the actual needs of its transac-
tion counterparties, and conform to proper transaction practices, consumption habits or
business practices;

(2) carry out promotion activities for special users within a reasonable period of time;
and

(3) any other reason which can prove that the conduct is legitimate.
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Article 43

Where a business operator using a platform files a lawsuit as a
plaintiff, alleging that the internet platform operator has abused
its market dominance or carried out other illegal activities by
making use of data and algorithms, technologies and platform
rules, the people’s court may, according to the claims of the
plaintiff and the specific circumstances of the case, handle the
case as follows:

(1) where the internet platform operator restricts business opera-
tors using the platform to trade through punitive or incentive
measures, imposes unreasonable transaction conditions on the
business operators using the platform, implements differential
treatment on transaction conditions such as transaction price for
the business operators using the platform with the same condi-
tions, provides products on the internet platform that are compet-
itive with the business operators using the platform and gives
preferential treatment to itself, and the plaintiff alleges that the
internet platform operator abuses its market dominance, the case
shall be reviewed and determined in accordance with the provi-
sions of Paragraph 1, Article 22 of the Anti-monopoly Law; and

(2) where the plaintiff alleges that the internet platform operator
which has committed the aforesaid act violates the provisions of
Article 35 of the E-commerce Law, the case shall be handled in
accordance with such provisions.

| LirANG & PARTNERS
Bl z » # % = 5 F
Article 14

Where the defendant has
implemented a monopoly
conduct and causes the
plaintiff to suffer losses,
the people’s court may,
based on the claims of the
plaintiff and the facts in-
vestigated, rule pursuant to
the law that the defendant
shall bear civil liability
such as cessation of in-
fringement, compensation
of losses etc.

Article 44

Where the defendant has implemented a monopoly conduct and
causes the plaintiff to suffer losses, the people’s court may, based
on the claims of the plaintiff and the facts investigated, rule pur-
suant to the law that the defendant shall bear civil liability such
as cessation of infringement, compensation of losses etc.

Where the ruling that the defendant ceases the alleged monopoly
is insufficient to eliminate the effect of exclusion or restriction of
competition, the people’s court may, based on the claims of the
plaintiff and the specific circumstances of the case, order the de-
fendant to bear the legal liability of making specific act to re-
sume competition.
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Article 45

The losses suffered by the plaintiff due to the alleged monop-
oly shall include direct losses and reduced obtainable gains.

For determination of losses suffered by the plaintiff due to
the alleged monopoly, the following factors may be referred
to:

(1) product prices, operating costs, profits, market shares etc
in the relevant markets prior to implementation of the alleged
monopoly, or after implementation of the alleged monopoly
and during the course of implementation thereof;

(2) product prices, operating costs, profits etc. in comparable
markets which are not affected by the monopoly;

(3) product prices, operating costs, profits, market shares etc.
of comparable business operators which are not affected by
the monopoly; and

(4) any other factors which can reasonably prove that the
plaintiff has suffered losses due to the alleged monopoly.

Where the plaintiff has evidence to prove that the alleged
monopoly has caused it losses but the amount is difficult to
be determined, the People’s Court may, based on the plain-
tiff’s assertion and the evidence of the case, determine a rea-
sonable compensation amount, taking into account the na-
ture, extent, duration and gains derived etc. of the alleged
monopoly.

Where the plaintiff requests for compensation of losses by
the defendant, and the defendant is able to prove that the
plaintiff has transferred all or part of the losses suffered to
others, the People’s Court may, when determining the com-
pensation amount, deduct the transferred losses.

Article 14

The People's Court may, based on
the plaintiff's request, include rea-
sonable expenses incurred by the
plaintiff for investigation and
curbing of the monopoly in the
scope of losses for compensation.

Article 46

The People's Court may, based on the plaintiff's claims and
specific facts of the case, include reasonable expenses in-
curred by the plaintiff for investigation and curbing of the
monopoly in the scope of losses for compensation.
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Article 47

Where multiple alleged monopolies are combined and cause
indivisible overall losses to the plaintiff in the same relevant
market, the People’s Court shall take into account the overall
losses when determining the losses.

Where multiple alleged monopolies are independent and
cause losses to the plaintiff in different relevant markets, the
People’s Court may take into account the losses separately
when determining the losses.

Article 48

Where a business operator participating in a horizontal mo-
nopoly agreement files a claim for compensation of losses
during the period of participation in the agreement against
the defendant other business operators which conclude and
implement the said agreement pursuant to the provisions of
Article 60 of the Anti-monopoly Law, the People’s Court
shall not support the claim.

Article 15

Where the contract contents,
articles of association of the in-
dustry association etc. violate
the mandatory provisions of the
Anti-monopoly Law or other
laws and administrative regula-
tions, the People’s Court—shal

rate—purstantto—thetaw—that—it
o invalid

Article 49

Where the contract contents, articles of association of the in-
dustry association, resolution or decision, etc. involved in the
alleged monopolistic conduct violate the mandatory provi-
sions of the Anti-monopoly Law or other laws and adminis-
trative regulations, and the parties concerned claim that the
contract, articles of association, resolution or decision, etc.
are invalid on such basis, the People’s Court shall examine
and determine in accordance with the provisions of Article
153 of the Civil Code.

Where certain terms in the contracts, the articles of associa-
tion of the industry association, and the resolutions and deci-
sions involved in the alleged monopoly are invalid due to
their violation of the mandatory provisions of the Anti-
Monopoly Law or other laws and administrative regulations,
and the party concerned alleges that other terms which are
closely related to such certain terms and do not have inde-
pendent significance or other terms which substantially serve
the implementation of the alleged monopoly are invalid as a
result thereof, the people’s court shall support the assertion.
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Article 16 Article 50

The limitation of action for claiming
damages arising from a monopoly
shall commence from the date on
which the plaintiff knows or ought to
know the damage to its rights and in-
terests.

Where the plaintiff reports the alleged
monopoly to the anti-monopoly law
enforcement agency, the limitation of
action shall be suspended from the
date of the report. Where the anti-
monopoly law enforcement agency de-
cides not to file the case, decides to
revoke the case or decides to terminate
the investigation, the limitation of ac-
tion shall re-commence from the date
on which the plaintiff knows or ought
to know the decision not to file the
case, revocation of the case or termi-
nation of investigation. Where the anti
-monopoly law enforcement agency
determines that a monopoly is consti-
tuted upon investigation, the limitation
of action shall re-commence from the
date on which the plaintiff knows or
ought to know that a handling decision
by an anti-monopoly law enforcement
agency affirming constitution of a mo-
nopoly takes legal effect.

Where—the—alleged—monepeoly—has—taken

tively—at-the-time-offiling-of fawsuit-by
the—plaintiff, and the defendant raises a
defense of limitation of action, compensa-
tion for damages shall be computed by
reckoning back twe years before the date
on which the plaintiff files the lawsuit
with the People’s Court.

The limitation of action for claiming damages arising
from a monopoly shall commence from the date on
which the plaintiff knows or ought to know the dam-
age to its rights and interests and the obligor.

Where the plaintiff reports the alleged monopoly to
the anti-monopoly law enforcement agency, the limita-
tion of action shall be suspended from the date of the
report. Where the anti-monopoly law enforcement
agency decides not to file the case, decides to revoke
the case or decides to terminate the investigation, the
limitation of action shall re-commence from the date
on which the plaintiff knows or ought to know the de-
cision not to file the case, revocation of the case or
termination of investigation. Where the anti-monopoly
law enforcement agency determines that a monopoly
is constituted upon investigation, the limitation of ac-
tion shall re-commence from the date on which the
plaintiff knows or ought to know that a handling deci-
sion by an anti-monopoly law enforcement agency af-
firming constitution of a monopoly is confirmed to
take legal effect.

Where three years have elapsed since the plaintiff
knows or ought to know the damage to its rights and
interests and the obligor, if the alleged monopoly is
still continuing at the time of filing the lawsuit, and
the defendant raises a defense of limitation of action,
compensation for damages shall be computed by reck-
oning back three years before the date on which the
plaintiff files the lawsuit with the People’s Court.
Where 20 years have elapsed since the date of the
damage, the People’s Court shall deal with the case in
accordance with the provisions of the second para-
graph of Article 188 of the Civil Code.
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Article 51

The People’s Court shall apply the laws effective at the time of
occurrence of the alleged monopoly in the trial of civil monopoly
cases. Where an alleged monopoly has occurred before the effec-
tiveness of the Decision of the Standing Committee of the Nation-
al People’s Congress on Amending the Anti-monopoly Law of the
People’s Republic of China and continues after the said Decision
comes into force, the amended Anti-monopoly Law shall apply.

Article 52

These Provisions shall come into force as of mm/dd/yy, The Pro-
visions of the Supreme People’s Court on Several Issues Concern-
ing the Application of Law in the Trial of Civil Dispute Cases
Arising from Monopolistic Conduct shall be repealed simultane-
ously.

After the effectiveness of these Provisions, these Provisions shall
apply to the cases of first instance and second instance that are
heard by the People’s Court; these Provisions shall not apply to
the cases for which effective judgments or rulings have been made
before the effectiveness of these Provisions but the parties con-
cerned apply for retrial or retrial under the trial supervision proce-
dures.
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Founded in 2002, Lifang & Partners is a full-service law firm with offices in major Chinese business hubs of
Beijing, Shanghai, Guangzhou, Shenzhen, Wuhan and Haikou, as well as South Korean capital, Seoul. We
provide a full range of award-winning legal services covering intellectual property, antitrust and competition
law, securities and capital markets, dispute resolution, and more.

Lifang & Partners is a well-rounded and diverse team that provides one-stop, high value-added services.
Many of our partners and lawyers attended top law schools in China and abroad. Some have worked in the
central government, major regulatory commissions, the courts, or overseas in well-known international law
firms or multinational companies. Through their exceptional educational backgrounds and rich practical
experiences, they have enjoyed successful careers in their chosen fields of expertise. Chambers & Partners,
The Legal 500, Asian Legal Business, Managing Intellectual Property and China Business Law Journal have
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This Newsletter has been prepared for clients and professional associates of Lifang & Partners. Whilst every effort
has been made to ensure accuracy, no responsibility can be accepted for errors and omissions, however caused.
The information contained in this publication should not be relied on as legal advice and should not be regarded as
a substitute for detailed advice in individual cases.

Subscribe to our WeChat community
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Beijing | Shanghai | Wuhan | Guangzhou | Shenzhen | Haikou | Korea

ﬁ www.lifanglaw.com "\\\ Tel: +8610 64096079
E= Email: info@lifanglaw.com B Fax: +8610 64096260/64096261
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